






























































































































































































































































































































































































































































































































































































































































20. Steve Schake, Dean Schonlau, and Mike Birmingham have worked at the Henderson 
Mill for 30, 27, and 28 years, respectively, all beginning employment in hourly positions. (Tr. 7, 
103, 183). Mr. Schake is now a senior health and safety specialist at the Mill. (Tr. 103). Messrs. 
Schonlau and Birmingham are both operations supervisors. (Tr. 7, 183). 

21. Henderson Mill supervisors have been training employees on how to inspect and 
clean the north dryer feed chute for over 28 years. (Tr. 113-14, 191). Schake, Birmingham, and 
Schonlau never believed that they were putting employees at risk or exposing them to hazards by 
having them inspect arid scrape the inside walls of the chute. (Tr. 125, 145, 191). Birmingham 
and Schonlau have personally inspected and scraped the inside walls of the chute many times and 
they never felt that they were in danger. (Tr. 144-45, 191). 

22. Schonlau testified that he performed the task of scraping the north dryer feed chute in 
the presence of an MSHA inspector about 25 years ago and that the inspector did not issue a 
citation or instruct him to discontinue the practice. (Tr. 165-66, 177). 

23. On February 23, 2007, Inspector Breland was at the Henderson Mill when he 
observed that the door on the north dryer feed chute was open. (Tr. 162; Ex. C-9). Mr. 
Schonlau, who accompanied the inspector, told him that he did not know who left the door open 
or how long the door had been left open. (Tr. 44). It is Climax's policy to keep the door on the 
chute closed to keep steam from the dryers contained. (Tr. 109-10). 

24. fuspector Breland discussed the cleaning process with Schonlau, but he did not issue 
any citation or indicate that any enforcement actions would be taken. (Tr. 162). The inspector 
told Schonlau that the door should be kept closed, but Schonlau testified that he was not 
instructed to stop performing visual inspections or stop scraping the sides of the chute with the 
belt operating. (Tr. 163; Ex. C-9). 

25. At the hearing, Inspector Breland testified that ifhe had observed anyone scraping 
the sides of the chute while the belt was operating, he would have issued an imminent danger 
order. (Tr. 46, 89). 

26. Inspector Breland returned to the Henderson Mill on Monday, February 26, 2007. He 
discussed the cleaning practice with Schake and Birmingham and he issued the two citations. 
Climax rapidly abated both citations by installing a guard over the door opening. 

III. DISCUSSION WITH FURTHER FINDINGS AND 
CONCLUSIONS OF LAW 

A. Citation No. 6315468. 

Inspector Breland cited Climax for a violation of section 57;14112(b). That safety 
standard provides that "[g]uards shall be securely in place while machinery is being operated, 

30 FMSHRC 890 



except when testing or ni.aking adjustments which cannot be performed without removal of the 
guard." This safety standard is typically cited when a previously installed guard has not been 
replaced or is otherwise missing. Jn this instance a door to a chute was open. The inspector 
referred to this door as an "inspection/maintenance cover plate" in the citation. ·Climax did not 
consider the door to be a guard, as that term is typically used in MSHA's safety standards. It did 
not really function as a guard since it could be easily opened. 

The Secretary argues that Climax violated the standard every time the door was kept open 
while the conveyor was running. She argues that to find otherwise would defeat the purpose of 
the standard by allowing entry to moving parts. Climax does not contend that it was testing or 
making adjustments when the door was opened. The Secretary maintains that Climax's 
argument that the door was not a guard is irrelevant. Whether or not the door functioned as a 
guard, the standard plainly requires that an opening exposing moving machinery must be 
guarded. It is undisputed that the opening was uncovered when Inspector Breland observed it. 
She contends that the door is often left open. Since no guard was securely in place and the 
machinery inside was operating, .Climax violated section 57 .14112(b ). 

Climax contends that the door to the chute was not a guard because it was not installed to 
prevent injury to miners. The opening observed by Inspector Breland did not expose miners to a 
reasonable possibility of injury. As a consequence, there was no requirement that the company 
fit the opening with a guard and there was no violation of section 57.14112(b). 

The safety standard cited by the inspector does not specifically require the installation of 
guards and does not set forth criteria for the installation of guards. Was Climax required to 
install a guard at the opening to the cited chute? To answer this question, the applicability of 
section 57.14107, which sets forth criteria for the installation of guards, must be evaluated. 

Section 56/~7.14017, entitled "Moving Machine Parts" provides that "[m]oving machine 
parts shall be guarded to protect persons from contacting gears, sprockets, chains, drive, head, 
tail, and takeup pulleys, flywheels, coupling, shafts, fan blades; and similar moving parts that can 
cause injury." The issue is whether the door on the chute is required to be kept closed under this 
safety standard to guard moving machine parts inside the chute. 

There is no question that the head pulley in the chute is covered by 57.14107. An 
important case discussing when moving machine parts must be guarded is Thompson Brothers 
Coal Co., 6 FMSHRC 2094 (Sept. 1984). That case involved section 77.400(a), which is 
substantially similar but not identical to section 56/57 .14107. The Commission held that in order 
to establish a prima facie case, the Secretary of Labor must prove: "(1) that the cited machine 
part is one specifically listed in the standard or is 'similar' to those listed; (2) that the part was 
not guarded, and (3) that the unguarded part 'may be contacted by persons' and 'may cause injury 
to persons.' " Id. at 2096. The Commission interpreted the third element of this test to 
"contemplate a showing of a reasonable possibility of contact and injury including contact 
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stemming from inadvertent stwnbling or falling, momentary inattention, or ordinary human 
carelessness." Id. at 2097. 

The safety standard must be interpreted to recognize that human behavior can be erratic 
and unpredictable. Guards are designed to prevent miners from being injured by moving 
machine parts especially at those times when they are not as focused on their jobs as they should 
be. "Even a skilled employee may suffer a lapse of attentiveness, either from fatigue or 
environmental distractions .... " Great Western Electric Co., 5 FMSHRC 840, 842(May1983). 

It is clear that the head pulley and accompanying belt are covered by the standard. It is 
also clear that the pulley was not guarded when the door to the chute was open. What remains at 
issue is whether the cited condition presented a reasonable possibility of contact and injury. For 
the reasons discussed below, I answer that question in the affirmative. 

Inspector Breland provided a number of examples of the hazards present when the door to 
the chute is left open. The conveyor structure sits on an elevated platform. {Tr. 56; Exs. P-2, P-
9). There were low-hanging pipes around the chute as well as potential tripping hazards. (Ex. P
l O). If a miner were to trip and fall in the area when the door was open, his hands and arms 
could enter the opening and strike the moving conveyor. Although I agree with Climax that the 
belt moves at a relatively slow rate of speed, the movement of the belt could cause a miner's 
hand or hands to slip down. (Tr. 53). A miner's hand could also slip up the belt due to the 
slippery nature of the molybdenum on the belt. In either event, the miner's head or neck could 
hit the frame around the door causing an injury. If a miner were to trip and fall in the area when 
the door was closed, he still might injure himself. Indeed, Schonlau testified that, on more than 
one occasion, he has hit his head on the low pipes in the area and has fallen down. (Tr. 28-29, 
159-60; Ex. C-8). He hit his head on the side of the chute when he fell on one occasion. 

I find that the Secretary established that the violation was S&S. A violation is classified 
as S&S "if based upon the facts surrounding the violation, there exists a reasonable likelihood 
that the hazard contributed to will result in an injury or illness of a reasonably serious nature." 
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981). In Mathies Coal Co., 6 FMSHRC 1, 
3-4(January1984), the Commission set out a four-part test for analyzing S&S issues. Evaluation 
of the criteria is made assuming "continued normal mining operations." U.S. Steel Mining Co., 6 
FMSHRC 1573, 1574 (July 1984). The question of whether a particular violation is S&S must be 
based on the particular facts surrounding the violation. Texasgulf, Inc., 10 FMSHRC 498 (April 
1988). The Secretary must establish: (1) the underlying violation of the safety standard; {2) a 
discrete safety hazard, a measure of danger to safety, contributed to by the violation; (3) a 
reasonable likelihood that the hazard contributed to will result in an injury; and (4) a reasonable 
likelihood that the injury in question will be of a reasonably serious nature; The Secretary is not 
required to show that it is more probable than not that an injury will result from the violation. 
U.S. Steel Mining Co., 18 FMSHRC 862, 865 (June 1996). 
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The Secretary established the first two elements of the S&S test, but whether the third 
element was established is a closer question. Clearly, if someone were to trip and fall in front of 
the chute, he could be injured even if the door to the chute were closed. As stated above, I 
determined that, because the door on the chute was open, there was a "reasonable possibility" of 
contact with the belt and pulley. The issue is whether there was a reasonable likelihood that the 
hazard contributed to by the violation would have resulted in an injury. I find that the record 
demonstrates that if a miner were to trip and fall while the door was open and he came in contact 
with the moving machine parts it is reasonably likely that he would be injured. It is also 
reasonably likely that the miner's injuries would be inore serious than if the door were closed 
because his hands would likely slip on the moving conveyor which could cause his head to strike 
the edge of the door opening. The belt is only 16 inches from this door opening. Any injury is 
likely to be of a reasonably serious nature. 

In reaching this conclusion, I have taken into consideration that it was company policy to 
keep the door closed and that it was normally kept closed except when a miner was scraping the 
inside walls of the chute. I have also taken into consideration the fact that no miner has ever 
reported an injury involving contact with the head pulley. 

It is important to understand that it is not very likely that, by merely touching the belt, the 
miner would injure himself. Schake, Schonlau, and Birmingham all testified that the moving belt 
would not injure a miner if he accidently came into contact with it, in part because it was covered 
with molybdenum. {Tr. 121, 157, 191 ). I credit this testimony as well as the testimony that the 
splice is relatively smooth. In addition, the pinch points were far enough from the opening that 
contact with them was highly unlikely. {Tr. 117-18, 124). It would also be unlikely that anyone 
would come in contact with the shaft (axle) for the pulley or get his hand caught between the 
pulley and north or south walls of the chute. Finally, I reject the inspector's testimony that a 
miner could get pulled into the opening of the chute or fall into this opening. The chance of that 
happening is remot~ at best. The inspector also testified that a miner's head could get caught 
between the conveyor as it travels around the pulley and the wall of the chute and he could then 
be pulled down into the chute. It is practically inconceivable that such events could occur. As a 
consequence, I reduce the gravity from "fatal" to "lost workdays or restricted duty." I base my 
S&S finding on circumstances in which a miner trips, slips, or falls by the chute while the door is 
open and his hand enters the door opening and slips on the moving belt. 

I find that the negligence of the company was moderate. Climax has operated the leach 
plant in the same manner for at least 28 years. It did not consider the door to the chute to be a 
"guard," as that concept is set forth in the Secretary's safety standards. On the other hand, 
Company policy was to keep the door closed except when necessary. Although the primary 
purpose of this requirement was to contain the steam rising from the dryers, a reasonably prudent 
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person would have recognized that it was also safer to keep the door closed. Climax does not 
know who left the door open.2 

B. Citation No. 6315469. 

fuspector Breland also cited Climax for a violation of section 57.14105. That safety 
standard provides, in part, that "[r]epairs or maintenance on machinery or equipment shall be 
performed only after the power is off and the machinery or equipment is blocked against 
motion." The inspector cited Climax because miners were cleaning the inside walls of the chute 
with a scaling bar while the conveyor was in operation. He considered the violation to be an 
unwarrantable failure because Climax has been using this hazardous workpractice for a long 
period of time. 

The Secretary argues that cleaning the buildup of molybdenum on the sides of the chute 
constitutes "repairs or maintenance" as that phrase is used in the standard. She contends that the 
plain language of the standard supports her position. fu addition, her interpretation of the 
standard is reasonable and is therefore entitled to deference by the Commission. 

Climax contends that the standard does not apply because scraping the sides of the chute 
is cleaning rather than "repairs or maintenance," and, even if the standard applies, it was not 
violated because the chute does not have any moving parts that can be blocked against motion. 
The only moving parts were the pulley and belt. Those parts were not being repaired or 
maintained so the standard does not apply. 

The key phrase in the standard is "repairs or maintenance." The Commission discussed 
this phrase in Walker Stone Co. Inc., 19 FMSHRC 48 (Jan 1997); affd 156 F.3d 1076 (10th Cir. 
1998). fu that decision, the Commission held: 

The term "repair" means "to restore by replacing a part or putting 
together what is tom or broken: fix, mend ... to restore to a sound 
or healthy state: renew, revivify .... " Webster's Third New 
International Dictionary, Unabridged 1923 (1986). The tenn 
"maintenance" has been defined as "the labor of keeping something 
(as buildings or equipment) in a state of repair or efficiency: care, 
upkeep ... " and "[p ]roper care, repair, and keeping in good order." 
Id. at 1362 .... 

2 fu its brief, Climax argues that the citation should be vacated because it had not been 
put on notice that the safety standard applied to the chute. I reject this argument. A reasonably 
prudent person familiar with the mining industry and the protective purposes of the standard 
would have recognized that the safety standard applied to this installation because of the presence 
of the head pulley. 
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Id. at 51. I find that scraping the sides of the chute with a bar does not fit within the definition of 
repair. Whether it fits within the concept of "maintenance" is a closet issue. The term 
maintenance is also defined as "[p]roper care, repair, and keeping in good order." Am. 
Geological Institute, Dictionary of Mining, Mineral, and Related Terms 328 (2d ed. 1997). 
Climax instructed its employees to clean the inside of the chute about three times a shift. 
Because the molybdenum drops off the end of the belt and falls down to the augers below, it 
tends to stick to the sides of the chute. By cleaning the sides of the chute, the employees are 
arguably keeping the equipment in a" state of efficiency" or "in good order." It is clear, 
however, that the chute was not clogged when employees used the scaling bar to clean the chute. 
In addition, the belt was functioning and operating properly at all pertinent times. 

In Walker Stone, a crusher stopped operating because it had become clogged with several 
large rocks that stalled the engine for the crusher. Employees made several attempts to break or 
remove the rocks. During this process, an employee jogged the rotor on several occasions by 
pressing the start button on the engine with the clutch still engaged to see whether the impeller 
would rotate. An employee was not in the clear one time that the rotor was jogged and he was 
fatally injured as a result. MSHA issued a citation alleging a violation of section 56.14105. The 
administrative law judge vacated the citation because breaking and removing large rocks did not 
constitute repairs to or maintenance of the crusher. 17 FMSHRC · 600, 604-05 (April 1995). On 
review, the Commission reversed the judge. The Commission reasoned that''the effect of 
removing the rock was to eliminate the malfunctioning condition and enable the crusher to 
resume operation" and that the work was included in the broad phrase "repairs or maintenance of 
machinery or equipment." 19 FMSHRC at 51. 

As stated above, the belt and pulley in the chute were not malfunctioning in this case. As 
a consequence, Climax argues that the safety standard does not apply. The cleaning activities 
performed by Climax employees were not performed because the feed chute had ceased to 
operate due to a ma!function. Removal of the molybdenum that had stuck to the sides of the 
chute was "not necessary for the north dryer feed chute to be able to process material." (C. Br. 
16). The material is so fine that it would never clog up the chute. As a consequence, the 
cleaning operation was not "maintenance" as that term is used in the standard. 

The Secretary argues that the language of the standard should be interpreted broadly and 
that the Commission recognized that fact in Walker Stone. The Secretary stated: 

The Walker panel noted that actions should be considered repairs 
or maintenance where they are "designed to prevent [machinery] 
from lapsing from its existing condition or to keep [it] in good 
repair" or where the action "preserve[ d] the ability of the" 
machinery to perform its function. Work is to be considered 
repairs or maintenance where it is "performed to keep [the 
machinery] in the same condition as the day before .... " 
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(S. Br. 11) (citing 19 FMSHRC 52). Inspector Breland believed that, ifthe sides of the chute 
were not cleaned, the accumulations would eventually build up and lessen the throughput and the 
efficiency of the process. (Tr. 48). 

Where the language of a regulatory provision is clear, the terms of that provision must be 
enforced as they are written unless the regulator clearly intended the words to have a different 
meaning or unless such a meaning would lead to absurd results. See Dyer v. United States, 832 
F.2d 1062, 1066 (9th Cir. 1987); Utah Power & Light Co., 11FMSHRC1926, 1930 (Oct. 1989); 
Consolidation Coal Co., 15 FMSHRC 1555, 1557 (Aug. 1993). It is only when the meaning is 
ambiguous that deference to the Secretary's interpretation is accorded. See Udall v. Tallman, 380 
U.S. 1, 16-17 (1965) (finding that the reviewing body must "look to the administrative 
construction of the regulation if the meaning of the words used is in doubt") (quoting Bowles v. 
Seminole Rock& Sand Co., 325 U.S. 410, 413-14 (1945)). 

As always, the "language of a regulation ... is the starting point for its interpretation." 
Dyer v. United States, 832 F.2d at 1066 (citing Consumer Prod. Safety Comm 'n v. GTE Sylvania, 
Inc., 447 U.S. 102, 108 (1980)). In the absence of a statutory definition or a technical usage of a 
term, the Commission applies its ordinary meaning. See, e.g., Thompson Bros. Coal Co., 6 
FMSHRC 2091, 2096 (Sept. 1984). As applied to the facts presented in this case, I find that the 
language of the standard is not clear. On one hand, by frequently cleaning the sides of the chute, 
Climax was keeping the equipment in a " state of efficiency'' or "in good order." On the other 
hand, the equipment was operating in the normal fashion and it was not malfunctioning or 
otherwise out of order. 

The Commission must give weight to the Secretary's interpretation of a safety standard 
''unless it is plainly erroneous or inconsistent with the regulation." Akzo Nobel Salt, Inc., 212 F. 
3d 1301, 1303 (D.C. Cir. 2000) (citation omitted). At least one circuit court has held that the 
Secretary's litigating position before the Commission is also deserving of deference. RAG 
Cumberland Res. LP, 272 F.3d 913, 920 (D.C. Cir 2001). As a consequence, the issue before me 
is whether the Secretary's interpretation of the standard is a reasonable one that is consistent with 
the standard's language and Commission precedent. 

I hold that the Secretary's interpretation of the standard is reasonable and is consistent 
with Commission precedent. Moreover, her interpretation is "consistent with the safety 
promoting purposes of the Mine Act." Walker Stone, 156 F. 3d at 1082. Miners were instructed 
to scrape molybdenum material off the inside walls of the chute about three times a shift for a 
reason. In scraping material off the walls of the chute, the company was maintaining the chute 
assembly by keeping it in good order. If the sides of the chute are not cleaned periodically, the 
chute can get plugged up near the bottom where the auger screws pull the molybdenum into 
dryers. (Tr. 19-20, 153-54). When that happens, miners sometimes beat on the sides of the chute 
to knock material off. (Tr. 154). Ifit really gets plugged up, the machinery is shut down and 
locked out so that miners can "beat on it, poke it, [and] clean it out probably within 30, 45 
[minutes], maybe an hour." (Tr. 153). The company's witnesses testified that this procedure 
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does not cause any production problems because Climax has a "secondary system" that can be 
started up. When Schonlau was asked why the system is not shut doWn every time the sides of 
the chute are scraped, he replied that it was ')ust a preference of the operator." (Tr. 154). He 
also testified that the system could be locked out every time but that a safety hazard was not 
created by keeping the conveyor operating. Id. 

I find that Climax's practice of scraping the walls of the chute on a regular basis can 
reasonably be characterized as a type of maintenance. It is similar to preventive maintenance in 
the sense that, if the walls of the chute are kept free of accumulations, the molybdenum is less 
likely to become plugged up at the bottom of the chute. By regularly scraping the sides of the 
chute, Climax reduces the risk that it will need to spend 30 minutes to an hour cleaning out the 
bottom of the chute. 

Climax also argues that any maintenance was being performed on the chute, not on 
machinery or equipment. Employees do not clean or scrape the conveyor, the pulley or any other 
moving parts. The Secretary argues that the chute is an important part of the conveyor system. 
She contends that the protection afforded by the safety standard extends to the chute between the 
conveyor and the auger screws. I reject Climax's argument. The molybdenum product drops off 
the end of the conveyor, falls down the chute, and is picked up by the screws at the bottom of the 
chute. The chute is an integral part of the entire process; The Commission has held that miners 
removing obstructions in chutes between belts are protected by section 75.1725(c), a similar 
standard applicable to underground coal mines. Jim Walter Resources, Inc., 28 FMSHRC 983 · 
(Dec. 2006). In conclusion, I find that the Secretary established a violation of section 57.14105. 

I find that the Secretary did not establish that the violation was S&S. Although a slight 
hazard was created, it was not reasonably likely that the violation would contribute to an injury. 
(Tr. 125). The miners used long straight rods to scrape the side of the chute. If a miner 
happened to touch t,he moving conveyor with his bar, his hands would not be pulled into the 
opening in the chute. It is extremely unlikely that the moving conveyor or pulley would grab the 
bar and pull it into the chute. (Tr.148-49). Miners have been scraping the sides of the chute 
while the conveyor was operating for almost 30 years without anyone reporting that they were 
injured or otherwise pulled into the opening. As stated above, the conveyor moves at a slow rate 
of speed and is slick with molybdenum. It would also be highly unlikely for the bar to get caught 
between the ends of the pulley and the. walls of the chute because of the location of the pulley 
within the chute. I reject the inspector's testimony wherein he stated that the bar could get 
caught within the pinch points on the sides and it could "come back and strike [the miner] in the 
head." (Tr. 56-57). Although perhaps such an event is possible, it is highly unlikely, in part, 
because everything inside the chute is slick with molybdenum, including the pulley and the walls 
of the chute. 

The inspector further testified that: 
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Also, while you are scaling, if you slipped and just kind of fell 
down, the pressure of the bar hitting on the lip of the opening and 
the bottom of the pulley would just suck the bar in, with the 
miner's weight on it. As hwnans, our reaction is to hold on as 
something is being yanked from us, so we also have a potential for 
injury there. 

(Tr. 57). Again, although I am not in a position to say that such a scenario is impossible, I find 
that it is highly unlikely to occur given the facts in this case, as discussed above. Every potential 
hazard in a mine is not S&S. In conclusion, I find that an injury was unlikely and that the 
violation was only moderately serious. 3 

Finally, I also find that the Secretary did not establish that the violation was the result of 
the operator's unwarrantable failure to comply with the standard. Unwarrantable failure is 
defined as aggravated conduct constituting more than ordinary negligence. Emery Mining Corp., 
9 FMSHRC 1997, 2004 (Dec. 1987). Unwarrantable failure is characterized by such conduct as 
"reckless disregard," "intentional misconduct," "indifference," or the "serious lack of reasonable 
care." Id. 2004-04; Rochester & Pittsburgh Coal Co., 13 FMSHRC at 193-94. A number of 
factors are relevant in determining whether a violation is the result of an operator's 
unwarrantable failure, such as the extensiveness of the violation, the length of time that the 
violative condition has existed, the operator's efforts to eliminate the violative condition, 
whether an operator has been placed on notice that greater efforts are necessary for compliance, 
the operator's knowledge of the existence of the violation, and whether the violation is obvious 
or poses a high degree of danger. Mullins & Sons Coal Co., 16 FMSHRC 192, 195 (Feb. 1994); 
Windsor Coal Co., 21FMSHRC997, 1000 (Sept. 1999); Consolidation Coal Co., 23 FMSHRC 
588, 593 (June 2001). 

It is true that the violation had existed for a long time but the operator had not been put on 
notice that greater efforts were necessary to eliminate the violation. Indeed, Mr. Schonlau 
testified that soon after the mill was built he scraped the sides of the chute while the belt was 
operating in the presence of an MSHA inspector and no citations were issued. (Tr. 165-66, 177). 
I find that Climax genuinely believed that its procedure for cleaning the sides of the chute 
complied with the Secretary's safety standards. The fact that its belief was incorrect does not 
establish aggravated conduct. I also conclude that the violation was not very obvious because the 
company thought that its practices were safe. As stated above, the violation did not contribute to 
a high degree of danger. Based on the above, I find that the company's negligence was low. 

3 I concluded that the previous citation was S&S because, if the chute door were left open 
while not in use, a miner walking or working in the area could slip, trip, or fall in such a way that 
his hand or arms could enter the opening and strike the moving conveyor. When a miner scrapes 
the sides of the chute, he stands in front of the door, opens it up, and then starts scraping the sides 
with a rod. There is little likelihood that the miner will slip, trip, or fall in such a situation or 
otherwise come in contact with the moving machine parts. 
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IV. APPROPRIATE CIVIL PENAL TIES 

Section l lO(i) of the Mine Act sets forth six criteria to be considered in detennining 
appropriate civil penalties. Climax is a large mine operator and its parent company is also large. 
The record shows that the Henderson Operations was issued about 227 citations and orders in the 
24 months prior to February 26, 2007. (Ex. P-17). The vast majority of these were non-S&S 
citations issued under section 104(a) of the Act. The two citations at issue in this case were 
rapidly abated in good faith. . The penalties assessed in this decision will not have an adverse 
effect on the operator's ability to continue in business. My gravity and negligence findings are 
set forth above. Based on the penalty criteria, I find that the penalties set forth below are 
appropriate. 

V. ORDER 

Based on the criteria in section l IO(i) of the Mine Act, 30 U.S.C. § 820(i), I assess the 
following civil penalties: 

Citation No. 30 C.F.R. § Penalty 

WEST 2007-480-M & WEST 2007-330-RM 

6315468 57.14112(b) $400.00 

WEST 2007-776-M & WEST 2007-333-RM 

6315469 57.14105 $200.00 

For the reasons set forth above, Citation No. 6315468 is MODIFIED by reducing the 
gravity and Citation No. 6315469 is MODIFIED by deleting the unwarrantable failure and the 
significant and substantial determinations made by the inspector so that the citation is now a 
section 104(a) citation with low gravity and negligence. Climax Molybdenum Company is 
ORDERED TO PAY the Secretary o.fLabor the sum of $600.00 within 30 days of the date of 
this decision. Payment should be sent to: U.S. Department of Labor, Mine Safety and Health 
Administration, P .0. Box 790390, St. Louis, MO 63179-0390. 

Richard W. Manning 
Administrative Law Judge 
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
601 NEW JERSEY A VENUE N. W., SUITE 9500 

WASHINGTON, D.C. 20001 

August 28, 2008 

GABRIEL ROBLES, DISCRIMINATION PROCEEDING 
Complainant, 

V. 

Docket No. CENT 2008-115-DM 
SC-MD-08-01 

LAFARGE NORTH AMERICA, INC., 
Respondent 

Sugar Creek Plant 
Mine ID 23-00158 

DECISION 

Appearances: Gabriel M. Robles, Kansas City, Missouri, pro se; 

Before: 

Christopher Peterson, Esq., Jackson Kelly, PLLC, Denver, Colorado, on behalf of the 
Respondent. 

Judge Melick 

This case is before me upon a complaint of discrimination filed by Mr. Gabriel Robles 
pursuant to section 105(c)(3) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801 
et seq., the "Act", alleging that Lafarge North America, Inc. (Lafarge) terminated him purportedly 
in violation of Section I 05( c )(1) of the Act. 1 LaFarge denies the allegations of unlawful termination 
and, alternatively, seeks dismissal of the complaint on the grounds that the complaint was not filed· 
within the time limits set forth in Section 105(c)(2) of the Act. For the reasons that follow, I find 
that, indeed, the complaint must be dismissed for untimely filing. 

1 Section 105( c )(1) provides as follows: 

No person shall discharge or in any manner discriminate against or cause to be 
discharged or cause discrimination against or otherwise interfere with the exercise of the 
statutory rights of any miner, representative of miners or applicant for employment in any coal or 
other mine subject to this Act, because such miner, representative of miners or applicant for 
employment has filed or made a complaint under or related to the Act, including a complaint 
notifying the operator or the operator's agent, or the representative of the miners at the coal or 
other mine of an alleged danger or safety or health violation in a coal or other mine, or because 
such miner, representative of miners or applicant for employment is the subject of medical 
evaluations and potential transfer under a standard published pursuant to section 101 or because 
such miner, representative of miners or applicant for employment has instituted or caused to be 
instituted any proceeding under or related to this Act or has testified or is about to testify in any 
such proceeding, or because of the exercise by such miner, representative of miners or applicant 
for employment on behalf of himself or others of any statutory right afforded by this Act. 
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Section 105(c)(2) provides that "any miner ... who believes that he has been discharged, 
interfered with, or otherwise discriminated against by any person in violation of this subsection may, 
within 60 days after such violation occurs, file a complaint with the Secretary [of Labor] alleging 
such discrimination ... ". The Commission has long held, however, that this 60-day limit is not 
jurisdictional and a judge is required to review the facts on a case-by-case basis, taking into account 
the unique circumstances of each situation in order to determine whether a miner's late filing should 
be excused. Hollis v. Consolidation Coal Company, 6 FMSHRC 21, 24(January 1984), aff'd mem. 
750 F.2d 1093 (D.C. Cir. 1984). 

In this case there is no dispute that Mr. Robles' alleged protected activities occurred on 
February 15, 2007 and/or February 16, 2007, and that he was "walked off the job" at the subject 
mine thereby allegedly suffering discriminatory retaliation within one or two days thereafter. For 
purposes of this decision, the alleged discriminatory acts therefore occurred no later than February 
18, 2008. There is also no dispute that Mr. Robles' letter of complaint to the Department of Labor's 
Mine Safety and Health Administration (MSHA)was dated September 26, 2007, or more than five 
months after the 60-day deadline set forth in Section 105(c)(2).2 

In his letter of complaint to MSHA dated September 26, 2007, Robles explained his late 
filing as follows: "only because of my poverty am I only now able to relate or report this incident." 
At hearings, Robles further explained that he did not file a timely complaint because he could not 
afford the cost of postage needed to mail the complaint to MSHA. 3 Robles also testified at hearings 
however, that at the time his work at Lafarge ended he had been working for four days earning 
$12.00 per hour plus overtime at $18.00 per hour. He also was apparently paid for this work by his 
temporary agency "Labor Ready'' before his next shift would have commenced at Lafarge- -
presumably therefore on February 18, 2008. Robles further testified that, after being out of work for 
a week, he got another job for about two weeks in "construction cleanup". It is therefore clear that 
Robles had adequate funds to pay the postage to mail his complaint to MSHA. The credibility of 
his testimony in this case is further diminished by his statement that he was able to pay five or ten 
dollars for a telephone call at a time when he purportedly could not afford 39 or 41 cents for postage. 

Under these circumstances, I am compelled to conclude that Robles' testimony- - including 
his claim that he did not file his complaint within the statutory time period because he could not 
afford the postage- -is not credible. I therefore also conclude that his late filing is not excusable and 
that his complaint herein must be dismissed. 

2 MSHA Form 2000-123 shows that the complaint was filed with MSHA on September 
27, 2007. 

3 Administrative notice may be taken on the fact that, during February 2007, the postal rate 
for one ounce of first class mail was 39 cents and, as of May 14, 2007, was 41 cents. 
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ORDER 

Discrimination Proceeding Docket Number CENT 2008-115-DM is hereby dismissed. 

Distribution: (Certified Mail) 

/ 
Gary Melle 
Administrative Law Judge 
(202) 434-9977 

~ L(\ .. 
' . ~ 

Gabriel M. Robles, 115 N. W. Harlem Road, #207, Kansas City, MO 64116 (Distribution: 
Certified Mail, First Class Mail) 

Christopher Peterson, Esq., Jackson Kelly, PLLC, 1099 181
h Street, Suite 2150, Denver, CO 

80202 (Distribution: Certified Mail) 

/lh 
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ADMINISTRATIVE LAW JUDGE ORDERS 





FEDERAL MINE SAFETY AND HEAL TH REVIEW COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 
601 NEW JERSEY AVENUE, N.W., SUITE 9500 

JAMES BLEVINS, Owner and 
MAVERICK MINING CO., LLC, 

Contestants 

v. 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Respondent 

SECRETARY OF LABOR, 
MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 

v. 

MAVERICK MINING CO., LLC, 
Respondent 

WASHINGTON, D.C. 20001 

August 28, 2008 

CONTEST PROCEEDINGS 

Docket No. KENT 2006-232-R 
Order No. 7 425414; 0111712006 

Docket No. KENT 2006-233-R 
Order No. 7425415; 01/17/2006 

Mine ID: 15-18674 

CIVIL PENALTY PROCEEDING 

Docket No. KENT 2008-841 
A.C. No. 15-18674-143259 

Mine: #1 

ORDER 

The parties are advised that Docket No. KENT 2008-841 is CONSOLIDATED for 
hearing and decision with Docket Nos. KENT 2006-232-R and KENT 2006-233-R. 

On January 10, 2006, a fatal accident occurred at Maverick Mining Company's #1 Mine 
located in Pike County, Kentucky. MSHA investigated the accident and issued Order No. 
7425414 and Order No. 7425415 on January 17, 2006. The Secretary issued the final Accident 
Report on March 3, 2006. Thereafter, the company requested a 10-day conference which was 
held on March 27, 2006. The company filed Notice of Contests on March 27, 2006, contesting 
Order No. 7425414 (KENT 2006-232-R) and Order No. 7425415 (KENT 2006-233-R). The 
Secretary filed her Answers on April 12, 2006. The contest cases were assigned to me on May 
19, 2006, and I stayed them pending the assessment of the civil penalties for the violation of 30 
C.F.R. § 75.220(a)(l) alleged in Order No. 74525414 and the violation of30 CF.R. § 
75.362(a)(l) alleged in Order No. 7425415. The two alleged violations were assessed civil 
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penalties by MSHA on March 7, 2008. The company contested the penalties on March 25, 2008, 
and the Secretary filed her Petition for Assessment with the Commission on May 9, 2008 (KENT 
2008-841). In the petition, the Secretary proposed civil penalties of $20,500 for each of the 
alleged violations. 

The company now moves to dismiss the civil penalty proceeding contending the 
Secretary did not propose the civil penalty within a reasonable time as is required under Section 
105( a) of the Mine Act.1 The company notes approximately 24 months passed between the date 
of the Accident report and assessment. 

As Administrative Law Judge Jerold Feldman explained in Wabash Mine Holding Co., 27 
FMSHRC 672, 685-686 (Oct. 2005): 

The statutory scheme authorizing the Secretary's imposition of a civil penalty is a major 
means by which operator compliance is achieved. The purpose of section 105(a) is to 
encourage operator compliance through timely penalty proposals rather than to create an 
escape mechanism through which an operator can avoid payment. The legislative history 
of section 105(a) explains, there may be circumstances, although rare, when prompt 
proposal of a civil penalty may not be possible, and the [Senate] Committee does not 
expect that the failure to propose a penalty with promptness shall vitiate any proposed 
penalty proceeding." S. Rep. No. 95-181, at 34, reprinted in Legis. Hist. at 622. 

The company argues that the 24 month delay in assessing the penalty is not reasonable 
under section 105(a) and the penalties should be vacated. The company asserts that the decision 
of the United States Court of Appeals for the District of Columbia Circuit in Secretary of Labor 
v. Twentymile Coal Co., 411F.3d256 (D.C. Cir. 2005) allows the Commission the discretion to 
vacate penalties which have been unreasonably and unjustifiably delayed based on the individual 
circumstances of the case.2 Company's Reply at 3; Secretary of Labor v. Twentymile Coal Co., 
411 F.3d 256 (D'.C. Cir. 2005). 

1 Section105(a) of the Mine Act provides: 

If, after an inspection or investigation, the Secretary issues a citation or order 
under section 104, [ s ]he shall, within a reasonable time after the termination 
of such inspection or investigation, notify the operator ... of the civil penalty 
proposed .... 

2 In Twentymile, the Court reversed the Commission's holding a proposed penalty 
assessment was not issued within a reasonable time, and did not address the Secretary's position 
the Commission was legally barred from vacating an untimely filed penalty. The Court's 
conclusion the penalty assessment was not untimely was based on traditional reasonableness 
grounds. 
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I agree with the company's reading of the decision. Nor am I alone in my view. As the 
company notes, the Commission's Chairman has reached a similar conclusion. ·See 411 F .3d at 
266. Therefore, I find the practical effect of the court's decision is to leave standing the 
Commission's traditional framework for resolving ''timeliness" issues: 

[T]he requirement in section 105(a) that the Secretary propose a penalty assessment 
'within a reasonable time' does not impose a jurisdictional limitations period. Rather, in 
cases of delay ... [the Commission has] examined whether adequate cause existed for the 
... delay .... [and] whether the delay prejudiced the operator. Twentymile Coal Co., 26 
FMSHRC 666, 682 (August 2004) (citations omitted). 

The Secretary attributes the delay to "misunderstanding of assessment procedures and 
inadvertence by the Secretary's counsel." See's. Response at 2. The company claims to have 
suffered prejudice by the delay as the mine closed shortly after the accident happened in January 
2006. The company states it only knows the location of one of the witnesses who was 
underground when the accident occurred and that after 2 Yi years after the accident witnesses will 
have difficulty recalling the details of the events. Company's Reply at 4. However, the Secretary 
argues the company has not been prejudiced. She notes the company has been represented by 
counsel since the proceedings began. 

Thus, the questions before me are whether the Secretary established adequate cause for 
the delay and if so, whether the company established it has been fatally prejudiced. The contest 
proceedings at issue here were originally part of a group of four contests treated as a unit by the 
Commission. Two of the contested orders (Docket Nos. KENT 2006-230-R and KENT 2006-
231-R) were issued to alleged mine operator, James Blevins, while the orders at issued in this 
proceeding (Order No. 7425414 and Order No. 7425415) were issued to the company. 
Subsequently, the Secretary moved to amend Order No. 7425414 and Order No. 7425415 to 
include James Blevins as an operator. I granted the motion on December 13, 2006, and I ordered 
the Secretary to modify the orders and serve them on Mr. Blevins. I also amended the caption in 
KENT 2006-232-R and KENT 2006-233-R to read: James Blevins, Owner and Maverick Mining 
Co. v. Secretary of Labor, Mine Safety and Health Administration. I further noted while counsel 
for Mr. Blevins and the company did not object to the motion, counsel continued to maintain that 
Mr. Blevins could not legally and factually be cited as an operator in the proceeding. Order 
(December 13, 2006). 

In a letter dated January 4, 2007, counsel for the Secretary advised me the orders had been 
modified and served on Mr. Blevins and his counsel. Counsel for the Secretary asked that 
Docket Nos. KENT 2006-230-R and KENT 2006-231-R, contests filed solely by Mr. Blevins, be 
dismissed as moot. (The orders contested in KENT 2006-230-R and KENT 2006-231-R were 
based on the same allegations as the orders contested in Docket Nos. KENT 2006-232-R and 
KENT 2006-233-R.) I granted counsel's request on January 18, 2007 and dismissed KENT 
2006-230-R and KENT 2006-231-R. Also, I stated "[T]he contests in KENT 2006-232-R and 
KENT 2006-233-R are deemed to have been filed by both James Blevins and Maverick Mining 
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Co., and James Blevins is recognized as a contestant [in Docket Nos. KENT 2006-232-R and 
KENT 2006-233-R.]" Severance and Dismissal (January 18, 2007). 

Counsel for the Secretary states following the Secretary's amendment of the orders to 
show Maverick Mining Co., as an operator and James Blevins as a co-operator, counsel 
"assumed .... [MSHA's] Office of Assessments would automatically begin the usual procedures 
leading to the assessment [of the violations alleged in] the two orders." See's Response, Exh. 
Al. Counsel states his assumption was mistaken and as a result he inadvertently failed to 
monitor the assessment procedures. Id. at 2. 

Counsel for the Secretary is highly competent and conscientious. Certainly, counsel's 
belief the modifications would begin the procedures leading to assessments was a reasonable 
one. Citations and orders alleging violations of mandatory standards and modifications of the 
citations and orders are routinely sent to MSHA's assessment office by the inspectors who issue 
the enforcement actions or by personnel in the inspectors' offices without input from or 
intervention by the Secretary's counsel. Although this did not happen after the modification of 
Order No 7425414 and Order No. 7425414, it was reasonable for the Secretary's counsel to 
assume it would. 

Moreover, I am not persuaded by the company's claim of prejudice. As counsel for the 
Secretary points out, the company has been represented by counsel from the earliest stages of 
MSHA's investigations and that representation has continued to the present time. Certainly, the 
company had the opportunity to interview those of its employees who had knowledge of the 
events in question and to take their sworn statements .. Moreover, the company has not shown it 
has actually tried to find the potential witnesses and is unable to do so.3 

Therefore, the company's Motion to Dismiss is DENIED and the cases will be heard as 
scheduled November 18, 2008, in Pikeville, Kentucky. A specific hearing site will be designated 
at a later date. 

3 Since Mr. Blevins' arguments regarding the validity of the orders and the inspector's 
findings are identical to the company's and because Mr. Blevins is represented by the same 
counsel as the company, my reasoning regarding adequate cause and lack of prejudice applies to 
him as well as to the company. 
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Counsels are asked to note this order bears the correct caption for these cases. Within 15 
days of the date of this order, counsel for the Secretary is ordered to file an explanation of the 
Secretary's position regarding Mr. Blevins and the civil penalty proceeding that is a part of these 
consolidated cases. While Mr. Blevins is a contestant in Docket No. KENT 2006-232-R and 
KENT 2006-233-R, the Secretary never has moved to amend the civil penalty petition to include 
Mr. Blevins as a Respondent. Any motion the Secretary files to this effect should clearly state 
the facts and reasons upon which Mr. Blevins alleged penalty liability or co-liability is based. 

Distribution: · 

__j)tA/;df 4z/~ 
David F. Barbour 
Administrative Law Judge 

Thomas A. Grooms, Esq., Office of the Solicitor, U.S. Department of Labor, 618 Church Street, 
Suite 230, Nashville, TN 37219-2456 

Mark E. Heath, Esq., Spilman, Thomas & Battle, PLLC, 300 Kanawha Blvd. East, P.O. Box 273, 
Charleston, WV 25321 

/sf 
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